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DISPOSITION: [**1] Plaintiff entitled to just
compensation in the amount of § 1.65 per square foot for
the 16.05 acres which the Federal Government iook by
eminent domain pursuant to the Manassas National Bat-
tlefield Park Amendments of 1988.

CASE SUMMARY:

PROCEDURAL POSTURE: The case was before the
court on remand from the Court of Appeals for the Fed-
eral Circuit, to ascertain just compensation owed 1o
plaintiff under the U.S. Const. amend. V for the legisla-
tive taking of real property.

OVERVIEW: An agricultural tract of land was pur-
chased with the intent to develop the property. Part of the
rezoning conditions required the developer to convey
approximately 16.05 acres of the parcel to plaintiff
county for use as public roads. Congress then took the
land including the 16.05 acres, to add it to an adjacent
Civil War battlefield national park. Defendant settled
with the developer to compensate for the taking, but re-
fused to negotiate meaningfully with plaintiff county for
the taking of the 16.05 acres. Eventually the parties
agreed to a court appointed, neutral appraiser to assess
the fair market value of the 16.05 acres. The court found
that the fair market value of such odd pieces of land,
taking into account their potential uses, current condi-
tion, and the improvements thereon, and considering the
most profitable uses to which the pieces of land could

probably be put was § 1.65 per square foot and heid that
plaintifft was entitled to just compensation in that
amount.

QUTCOME: The court determined that the fair market
value of 16.05 acres that had been intended for public
roads but had instead been taken by defendant was $ 1.65
per square foot and ordered defendant to pay plaintiff in
that amount as just compensation for the taking.

LexisNexis(R) Headnotes

Constitutional Law > Bill of Rights > Fundamental
Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings >

‘onstitutional Limits & Rights > Just Compensation

Real Property Law > Eminent Domain Proceedings >
Valuation

[HN1] The United States, as an inherent aspect of its
sovereignty, has the power to exercise eminent domain
for public purposes. When the government exercises this
right, amounting to a taking, and thereby triggering U.S.
Const. amend. V, just compensation is required. The
proper measure of just compensation is the property's fair
market value at the time of the taking,

Real Property Law > Eminent Domain Proceedings >
Constitutional Limits & Rights > Just Compensation
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Real Property Law > Eminent Domain Proceedings >
Procedure

Real Property Law > Eminent Domain Proceedings >
Valuation

[HN2} When the power of eminent domain has been
exercised, the condemnee bears the burden of establish-
ing the fair market value of the subject property. The
established principles of property law hold that just
compensation includes all elements of value that inhere
in the property, but it does not exceed market value fairly
determined. The highest and most profitable use for
which the property is adaptable and needed or likely to
be needed in the reasonably near future is to be consi-
dered to the full extent that the prospect of demand for
such use affects the market value while the property is
privately held, In essence, the general rule is that any
attribute of the subject property, that would effect the
price a reasonable buyer would be willing to pay, should
be considered in determining the fair market value.

Evidence > Testimony > Experts > General Overview
[HN3] While recognizing that experts in the same field
of discipline may disagree with one another, the court
has broad discretion, as trier of fact, to determine issues
of credibility.

Real Property Law > Eminent Domain Proceedings >
Constitutional Limits & Rights > General Overview
Real Property Law > Eminent Domain Proceedings >
Procedure

Real Property Law > Eminent Domain Proceedings >
Valuation

[HN4] In an eminent domain case, the condemnee bears
the burden of proving what the fair market value of the
subject property was at the instant moment prior to the
taking, considering the most profitable uses to which the
pieces of land can probably be put in the reasonably near
future, This valuation is an objective one and, therefore,
a proper analysis thereof should not be solely determina-
tive hased upon what course of action the owners of such
land would have actually undertaken. The owners may
have let the land lay fallow, much less have utilized it for
its highest and most profitable use. Evidence of what the
property was probably going to be used for in the near
foture only demonstrates one aspect of this charge; ie.,
this showing offers proof as 1o one possible use in the
near future. The determination, rather, ought to have
been properly based upon what the highest and most
profitable use would have been at the moment prior to
the taking, which was not necessarily what the property
owner probably would have used it for.

COUNSEL: County Attorney Sharon FE. Pandack,
Prince William, Virginia, for plaintiff, with whom were
Senior Assistant County Attorney Ross (. Horton, and
Assistant County Attorney Gifford R. Hampshire.

Alan Brenner, United States Department of Justice,
Washington, D.C., for respondent, with whom was Do-
nald Rosendorf, United States Department of Justice.

JUDGES: MOODY R, TIDWELL, Senior Judge.
OPINION BY: MOODY R. TIDWELL
OPINION

[*¥715] TIDWELL, Senior Judge

This case is [**2] before the court on remand
from the Court of Appeals for the Federal Circuit, to
ascertain just compensation owed to plamtiff [*%3]
under the Fifth Amendment to the United States Consti-
tution for the legislative taking of real property. A hear-
ing was held from February [**4] 9-10, 2000, to sup-
plement the extensive record in these proceedings. Upon
considering the record as a whole, accumulated [**5}
since the genesis of this case some ten years ago through
the February 2000 trial, the court holds that the fair mar-
ket [**6} wvalue ofthe subject property is $ 1.65 per
square fool.

BACKGROUND
I. Factual History of the Legislative Taking

This case resulted from the legislative taking, on
November 10, 1988, of 550 acres of property zoned for
planned mixed development known as the William Cen-
ter, in Prince William County, Virginia. The agricultural
tract of land was originally purchased in 1986 by a num-
ber of legal entities (hereinafter referred to as the "de-
veloper™) with the intent to develop the property, {or both
residential and nonresidential uses. Part of the rezoning
conditions required the developer to convey approx-
imately 16.05 [**7] acres of the parcel (hereinafter re-
ferred to as the "subject property") to the County of
Prince William, Virginia, for use as public roads. As of
the time of the taking, the subject property was zoned as
a Planned Mixed-Use District (hereinafter referred to as
"PMD™). In addition to the conveyance, the developer
agreed to undertake certain activities, as approved by the
County's Office of Planning, known as the "Prof-
fer/Development Plan." Some of the proffers included
contributing funding to the County for public school
purposes, providing land for a fire station, creating cer-
tain recreational facilitics, and creating a property own-
ers' association.
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Soon thereafter, a conflict erupted over the devel-
opment of the property between the developer and a citi-
zen coalition group protesting the development of the
land, which was adjacent to the Manassas Battlefield
Park, a historic Civil War site in Virginia. Congress put
an end to this dispute after enacting the Manassas Na-
tional Battlefield Park Amendments of 1988 (hereinafter
referred to as the "Act"), Title X of the Technical and
Miscellaneous Revenue Act of 1988, Pub.L.. No. 100-
647, 102 Stat. 3342, 3810 (1988), codified at /6 U.S.C. §
429b [¥*8] (b} (1988). The Act vested in the United
States all right, title, and interest to the real property
owned by the developer and the County. Additionally,
the Act obligated the federal government, pursuant to the
Full Faith and Credit of the United States, to pay just
compensation [*716] to the owners of the land for the
taking. Shortly afterwards, the developer, the County
Service Authority, and the Board of County Supervisors
filed separate suits for just compensation. The govern-
ment scttled with the developer ' and the Service Author-
ity, * however defendant refused to negotiate meaning-
fully with the Board of County Supervisors for both lia-
bility and damages due plaintiff for the taking,

1 See NVHomes, L.P. and Williom Center, L.P.
v. United States, No. 607-89 L (final judgment
entered on May 10, 1990, after settlement and
joint stipulation filed); and Perch Assoc., L.P.,
York, L.P., Tyson-McLean Assoc., L.P., Mason
Assoc., General Partnership v. United States, No.
610-89 L (final jodgment entered on Dec. 18,
1990, after settlement and joint stipulation filed).
2 See Prince William County Service Authority
v, United States, No. 90-312 L (final judgment
entered on Nov. 20, 1992, after settlement and
Joint stipulation filed).

{**01 I1. Procedural History

Upon motion, this court held that the proffers were
not "property” under the Fifth Amendment takings clause
of the Constitution and, therefore, partially dismissed the
County's claim. Board of County Supervisors v. United
States, 23 Cl. Ct. 205 (1991). After a trial, this court
dismissed the remainder of the claim, concluding that the
County had failed to show any evidence of loss as a re-
sult of the taking because "the plaintiff’s rights of way
were irrevocably dedicated to non-profitable uses at the
time of the taking." Board of County Supervisors v.
United States, 27 Fed. CI. 339, 348 (1992).

The Federal Circuit, upon appeal, affirmed-in-part
this court's holding that the proffers did nol constitute
"property' under the Fifth Amendment and, therefore,
were uncompensable.  Board of County Supervisors v.
United States, 48 F.3d 520, 526 (Fed. Cir. 1993), ceri.

denied, 516 U.S. 812, 133 L. Ed. 2d 24, 116 S. Ct. 61
(1995). The appellate court, however, reversed-in-part
this courl’s holding that the 16.05 acres were without
ascertainable value. See 48 F.3d at 328. The [**10]
Federal Circuit concluded that

the argument of the United States re-
garding the difficulties inherent in deter-
mining the value of the property interests
for which there is no market is beside the
point. That argument presupposes that the
County's estates in the land were not fee
simple estates, but were ¢states encum-
bered by street rights of way, and that
such interests can have no reasonably as-
certainable value. As we have said, that
presupposition is wrong. The interests
lheld by the County in these five parcels,
constituting 16,05 acres, are no different
from the fee simple estates held by other
owners of property within the William
Center tract. We have considered the oth-
er arguments made by the United States,
all of which build on the same supposition
of burdened estates, and find them equally
unpersuasive.

See id. The case was then remanded back to this court for
determination of "just compensation due the County for
the taking of its land which it held in unencumbered fee
simple." See id. At this juncture in the hitigation, it was
abundantly clear that the property had some value; nev-
ertheless, the government stubbomly adhered to its posi-
tion that the fand [**11] was virtually worthless.

Upon remand, this court heard oral arguments, in-
cluding two expert appraisers, and permitted the parties
to submit briefs on the matter. After considering this
evidence, the court held that plaintiff was entitled to
three dollars per square foot (hereinafter referred to as
“p.s.f£") in just compensation and, in addition, $ 100,000
for improvements the County had made to the land prior
to the taking., Board of County Supervisors v. United
States, 34 Fed. Cl. 678, 681 (1996).

The Federal Circuit again reviewed this court's
holding in this matter, See Board of Supervisors v, Unit-
ed States, 116 F.3d 434 (Fed. Cir, 1997), The appellate
court vacated the award for improvements on the land
after holding that this court had erred as a matter of law,
concluding that this amounted to compensating the con-
demnee for its investment, which was not a proper as-
sessment of the fair market value of the property. The
Federal Circuit further held that this court "erred as a
matter of law in reading [*717] {the circuit's] decision



Page 4

47 Ted. CL 714, *; 2000 U.S. Claims LEXIS 197, **

as foreclosing an inquiry into whether the value of the
16.05 acres was different from the value of the sur-
rounding land. [**12} " See id. «r 4358, The circuit
court noted that the real estate "at issue here consists of
strips of land, rather than one large, easily developable
tract." See id. In remanding the matter back to this court,
the appellate court articulated that the question this court
"must answer is, what is the fair market value of such
odd pieces of land, taking into account their potential
uses, current condition and the improvements thereon,
and considering the most profitable uses to which the
pieces of land can probably be put in the reasonably near
future." See id. Finally, the Court of Appeals for the
Federal Circuit observed that "the fair market value of
the surrounding land is only one factor to be considered.
The burden rests on the County to prove to the court's
satisfaction what the fair market value of the 16.05 acres
[was]." See id.

111. February 2600 Trial and Court Appointed Neu-
tral Appraiser

This historical overview of the facts, issues and
procedural chronology lays the foundation for the matter
at hand. In light of the polarized positions of the parties
on the issue of valuation after extensive litigation, and
the highly suspect values {**13] assigned by prior ex-
pert witnesses, the parties agreed to a court appointed,
neutral appraiser to assess the fair market value of the
16.05 acres. After an exhaustive search, the parties iden-
tified an appraiser and recommended his appointment by
the court. After carefully considering this individual's
qualifications, * the court accepted the parties' recom-
mendation, * and issued an Order appointing William C.
Harvey, II, CCIM, MAI, of William C. Harvey and As-
sociates, Inc., Great Falls, Virginia, as its neutral ap-
praiser. A two-day hearing followed.

3 See Record, Joint Status Report with attached
qualifications of William C. Harvey, 11, Filed
January 07, 1998; see also Trial Transcript, Feb-
ruary 09, 2000, at 35:24-43:22, During the trial,
the court recognized Mr. Harvey as an expert
witness, without objection by either party. See id.
at43:19-22,

4 See Record, Joint Status Report, Filed Janu-
ary 07, 1998,

To assure absclute fairness to both parties, the court
requested several sets of [**14] proposed instructions
from Mr. Harvey. The court additionally met with the
parties on at least two occasions prior to trial in order to
discuss the proposed instructions at length. As in all in-
stances throughout the litigation of this case, the parties'
approach to these discussions were discordant. During
the course of appraisal instruction discussions, it became

clear to the court that defendant was unreasonably in-
sisting upon framing the appraisal instructions with mea-
ningless requirements that had no bearing on the fair
market value of the property, or with duplicative re-
quirements that were already included in the proposed
instructions. Mr. Harvey concluded, nonetheless, that he
would address all of the issues the parties had concerning
valuation in his recommendation report.

The court approved the final appraisal instructions *
after full consuliation with Mr. [*718] Harvey and the
parties, and in consideration of the remand orders, and
relevant case law. ©

5 The court order of September 25, 1998, ma-
nifested, in pertinent part, the following instruc-
tions:

II. Specific Instructions

1. The Property shall be va-
lued as fee simple strips within the
project known as the William
Center, a 550-acre commercial and
residential project for which the
construction had begun as of the
date of valuation.

2. The Property shall be va-
lued as of the instant before title to
it transferred to defendant on No-
vember 10, 1988, pursuant to the
Manassas  Nafional Battlefield
Park Amendments of 1988, /6
US.C §429(b) (1994).

3. Appraiser shall be pernut-
ted access to the entire record of
this case and other materials
deemed relevant, including all
documents, drawings, and photo-
graphs of the Property and the
William Center which describe the
conditions of the Property imme-
diately prior to the taking. Ap-
praiser may also consult previous
appraisals of the Property.

4. Appraiser shall not consid-
er the purpose or motivation be-
hind the legislative taking of the
Property.

5. Appraiser shall not consid-
er the way in which defendant
currently uses the Property.
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6. Appraiser shall not consid-
er the amount defendant paid for
the other adjoining property within
the William Center tract as a result
of the same legislative taking.

7. The fact that defendant ac-
quired the Property by virtue of a
legislative taking, as opposed to a
more traditional exercise of emi-
nent domain by an Executive
Branch agency, shall have no im-
pact on the determination of the
Property's {air market value.

8. The fact that the Property
was owned by a county, as op-
posed to a private property owner
shall have no impact on the deter-
mination of the Property's fair
market value.

9. Appraiser will specifically
determine and set forth in the ap-
praisal the highest and best use to
which the Property might reasona-
bly have been devoted in the near
future as of November 10, 1988,
The term "reasonably near future”
shall be determined without regard
to the legislative taking of the
Property that resulted in termina-
tion of the William Center project
and transfer of the Property to de-
fendan.

I, Definitions, Standards,
and Related Instructions

1. "Fee simple estate” is de-
fined as "absclute ownership un-
encumbered by any other interest
or estate, subject only to the limi-
tations imposed by the govern-
mental powers of taxation, emi-
nent domain, police power, and
escheat." Appraisal Inst, The Dic-
tionary of Real Lstate Appraisal
140 (3d ed. 1993).

2. "Fair market value" is le-
gally defined as the amount in
cash, or on terms reasonably
equivalent to cash, for which, in
all probability, the Property would
be sold by a knowledgeable owner
willing, but not obligated, to sell
to a knowledgeable purchaser who

desires, but is not obligated, to
buy. See Black's Law Dictionary
597 (6th ed. 1990). When possi-
ble, Appraiser shall use this defi-
nition in developing the appraisal.
Appraiser shall, however, default
to the economic definition of fair
market value set forth in Uniforin
Standards of Professional Ap-
praisal Practice (U.S.P.A.P.} when
the legal definition of fair market
value does not specifically address
an element of the appraisal.

3. The term "highest and best
use" shall be defined as "the rea-
sonably probable and legal use of
vacant land or improved property,
which is physically possible, ap-
propriately supported, financially
feasible, and that results in the
highest vale. The four criteria the
highest and best vse must meet are
legal permissibility, physical pos-
sibility, financial feasibility, and
maximum profitability.” Appraisal
Inst, The Dictionary of Real Estate
Appraisal 171 (3d ed. 1993).

4. Appraiser shall conduct the
appraisal and develop his analysis,
opinions, and conclusions in con-
formance with the following au-
thorities:

a. U.S.P.AP.
standards. See Ap-
praisal  Standards
Bd., Uniform
Standards of

b. Professional
Appraisal Practice

(1998).
c. Virginia real
estate appraiser

faws set forth in
Title 54.1, Chapter
20.1 of the Code of
Virginia. See Fa.
Code  Amn.  §§
54.1-2009 to 2019
(Michie 1998).

d. Rules and
regulations of the
Virginia Real Es-

Page 5
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tate Appraiser
Board. See De-
pariment of Profl
and  Occupational
Regulation, Real
Estate  Appraiser
Board Rules and
Regulations (1998).

e. The code
and standards of the
Appraisal Institute
governing  profes-
sional ethics and
professional ap-
praisal practice. See
Appraisal Inst.,
Code of Profes-
sional Ethics of the
Appraisal Instifute
(1994); Appraisal
Inst, Standards of
Professional  Ap-
praisal Practice of
the Appraisal Insti-
tute (1994).

The above
standards  shall be
deemed  properly
employed  through
the accepted texts
and course mate-
rials of nationally
recognized profes-
sional appraisal or-
ganizations.

S. Appraiser's analysis, opi-
nions, and conclusions as to the
highest and best use of the Prop-
erty as of November 10, 1988
shall be developed in conformance
with USP.AP. Standards Rule
1-3, and any contributory value of
partially completed improvements
shall be addressed therein,

6. The Property shall be va-
lued by the "strip appraisal” ap-
proach, which is defined as an ap-
praisal used to determine com-
pensation based solely on the val-
ue of land and the contributory
value, if any, of existing m-

provements inn connection with a
whole taking of real property that
is comprised of contiguous parcels
that have the same general cha-
racteristics, highest and best use,
zoning, and the same land value.

IV. Data Collection and
Communication.

I. Appraiser need not limit
data collection to Prince William
County and may use data that oc-
curred five years before and five
years after the effective date of the
appraisal (November 10, 1988) if
consistent or reflective of the
market at the time of the take.
Accordingly, the relevant market
shall include Prince William
County and its neighboring juris-
dictions in Northern Virginia from
the period from November 10,
1983 until November 10, 1993

[*%15]

6 See generally United States v. 819.98 Acres
of Land, 78 F.3d 1468, 147] (i0th Cir. 1996)
{comparable market sales offer the best evidence
of market value) (citations omitted); Eastern
Minerals International, Inc. v. Unifed States, 39
Fed CL 621, 626 (1997) {traditional method of
determining market value is by using comparable
sales) (citation omitted).

Nevertheless, the government continued to insist
that it would be prejudiced if the court [*719] failed to
approve defendant's verbiage and duplicative version of
the instructions. This fallacious charge did not sway the
court, The neutral appraiser, whom the parties had mu-
tually selected and approved, assured both the court and
the parties at great length that each and every concern the
government had would be thoroughly investigated and
addressed in his evaluation.

DISCUSSION
I. Just Compensation and the Law of Takings

[HN1] The United States, as an inherent aspect of its
sovereignty, has the power to exercise eminent domain
for public purposes. See Kokl ef al. v. United States, 91
U.S. 367, 371-372, 23 L. Ed. 449 (1875). [**16] When
the government exercises this right, amounting 1o a tak-
ing, and thereby triggering the Fifih Amendment to the
United States Constitution, just compensation is re-
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quired. See First English Evangelical Luth. Church v.
County of Los Angeles, 482 U.S. 304, 316, 96 L. Ed. 2d
250, 107 8. Ct. 2378 (1987); see also Kirby Forest In-
dustries, Inc. v. United States, 467 US. I, 5, 81 L. Ed. 2d
1,104 8. Ct. 2187 (1984).

The proper measure of just compensation is the
property's fair market value at the time of the taking. See
Kirby Forest Indus, Inc., 467 U.S. at 10, Almota Farmers
Elevator & Warehouse Co. v. United Stares, 409 U.S.
470, 474, 35 L. BEd. 2d 1, 93 §. Ci. 791 (1973). [HN2]
The condemnee, or County in the instant matter, bears
the burden of establishing the fair market value of the
subject property. See United States ex rel. Tennessee
Valley Authority v. Powelson ef al, 319 U.S. 266, 273,
87 L. Ed. 1390, 63 S. Ct. 1047 (1943). The established
principles of property law holds that "just compensation
includes all elements of value that inbere in the property,
but it does not exceed market value fairly [**17] de-
termined . . . The highest and most profitable use for
which the property is adaptable and needed or likely to
be needed in the reasonably near future is to be consi-
dered . . . to the full extent that the prospect of demand
for such use affects the market value while the property
1s privately held." Olson v. United States, 292 U.S. 246,
255, 78 L Ed 1236, 54 S. Cr. 704 (1934); sce also
MeCandless et al. v. United States, 298 US 342,
345-46, 80 L. Ed. 1205, 56 8. Ct. 764 (1936).

In essence, the general rule is that any attribute of
the subject property, that would effect the price a rea-
sonable buyer would be willing to pay, should be consi-
dered in determining the fair market value. See Almota
Farmers Elevator & Warchouse Co., 409 U.S. at 474
{citations omitted); United States v. Virginia Elec. &
Power Co., 365 US. 624, 635-36, 5 L. Ed. 2d 838, 81 S.
Ct, 784 (1961), Olson, 292 U.S. at 260, Mitchell v.
United States, 267 U.S. 341, 343, 69 L. Ed. 644, 45 8. C1.
293 (1925), and Boom Co. v. Patterson, 98 U.S. 403,
407-08, 25 L. Ed. 206 (1878).

The property at issue [*¥18] in this case, however,
presents a formidable challenge to the court because of
the nature of the real estate. The subject property is irre-
gular in shape and consists of a variable-width strip of
land which borders, on both sides, property previously
owned by third parties. In determining just compensation
of the subject property, the Federal Circuit directed this
court to determine "the fair market value of such odd
pieces of land, taking into account their potential uses,
current condition and the improvements thereon, and
considering the most profitable uses to which the pieces
of land can probably be put in the reasonably near fu-
ture." Board of Supervisors of Prince William County,
116 F.3d at 458,

I1. Fair Market Value Determination

Throughout the history of this case, a number of lay
and expert witnesses have testified as to the fair market
value of the oddly shaped pieces of land at issue. The
court has previously ruled on the weight of credibility for
some of these witnesses. Ben Kelsey, for example, was
an expert appraiser who appeared on behalf of plaintiff
who testified that streets should be appraised at the same
value as the swrrounding land. [**19] 7 The [*720]
court, however, accorded little credence 1o his testimony
of just compensation of the property at issue because,
according to Mr. Kelsey himself, he did not personally
feel adequately qualified to appraise the land. See Board
of County Supervisors, 34 Fed. Cl. at 680-8].%

7 Mr. Kelsey was provided with two fair mar-
ket value estimates of the adjacent land to the
subject properly by Haynie S. Trotter, the lead
attorney with the Prince William County Service
Authority, No. 90-312 L, a related case, in com-
pleting his appraisal. The first FMV estimate, as
provided by Mr. Trotter, was derived from the
appraisal of Charles Moore, in the amount of §
2.90 p.s.f, and the second was derived from the
appraisal of Reynolds & Reynolds, in the amount
of § 3.25 p.sf See Record, Kelsey Depaosition
and Pep. Exhibits, at Exhibit 7; see also Board of
County Supervisors, 34 Fed Cl ai 680,
rev'd-in-part, 116 F.3d at 456.

8§ In 1992, Mr. Kelsey testified, in pertinent
part, {o the following;

I was the one who said | did not
want fo do an appraisal of the
whole property. To me it was a
massive job. I would have done a
very large analysis of it, and then 1
would not have felt pariicularly
qualified to do it, because I see it
as an unusual property, and the
question of whether it was ready
to use would take a great deal of
research and 1 didn't want to do an
appraisal of it.

Transcript (Dec. 2, 1992) at 197,

The Federal Circuit has previously addressed
the issue of land use restrictions burdened by the
subject property. In 1995, the appellate court held
that

the developer here, absent an ex-
press condition in the instrument
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of transfer sufficient to create an
enforceable right against the
County, refained no power to rec-
laim the land should the County
fail of its purpose. Absemt such
conditions on the County's estates
in the land, the County took in fee
simple . . . and was free as a mat-
ter of property law to do with the
property what it wished.

See Board of County Supervisors, 48 F.3d at
327 {emphasis added).

This conclusion of law was further clarified
in 1997 by the circuit, observing that this lan-
guage specifically "addressed the issue of the
County's legal rights with respect to the 16.05
acres." See Board of County Supervisors, 1]6
F.3d at 458. Thus, there does not exist an express
condition in the instrument of transfer sufficient
to create an enforceable right against the County.
In light of the guidance provided by the circuit,
the established principles of property law relevant
to the instant case, and the prior rulings issued by
the court in the case at bar, fair market value shall
be determined in consideration of the fee simple
quality inherent of the subject property.

[**#20] Anthony Reynolds, also an expert apprais-
er, was called by both plaintiff and defendant in their
cases-in-chief, during the 1992 trial. Mr, Reynolds
opined that the average value of the subject property was
$ 3.00 p.s.f of land. However, since he considered that
the land had a restricted use as a road and was therefore,
not a fee simple, the subject property was only worth
twenty-five percent of that dollar value. * See Board of
County Supervisors, 34 Fed. Cl. at 681. The remainder,
he concluded, was divided up between the value of the
below-ground rights to excavate and install sewers and
cables, and the value derived from the value of the right
to build on the land, When accounting for this percentage
with the appraised dollar figure, the value of the land that
the Courty owned would have been $ 0.75 p.s.f. See id.

9 In 1992, Mr. Reynolds testified, in pertinent
part, to the following:

In this case the county owns the
fee ... tome ... an appraiser . ..
it is misleading to say they have
the - - although they have the fee,
they haven't the fee simple. They
have, in fact, a very restricted fee

in that others have use of the
physical entity.

Transcript (Dec, 2, 1992) at 232,

[**21] At the second hearing, held in February
2000, two expert appraisal witnesses were called. Mr.
Harvey testified as an expert witness in his court ap-
pointed capacity, as previously mentioned. He completed
liis appraisal in accordance with the court order issued on
September 25, 1998, " which conformed with generally
accepted appraisal practices. !

10 Seefn. 5.

11 See Trial Transcript, February 09, 2000, at
48:8-22 and 62:21-63:2. The court also notes that
Mr. Harvey, after reviewing the courl's prior
holding and the earlier appraisal work completed
by Anthony Reynolds on the surrounding land,
agreed with the court's basis for determining the
fair market value of the surrounding land to be $
3.00 psf See Trial Transcript, February 09,
2000, at 66:8-21.

Mr. Harvey valued the subject property at $ 1.65
p.s.f. He arrived at this number by comparing the land in
Prince William County to ten similar parcels in Fairfax
and Prince William County, Virginia. * Mr. Harvey con-
sidered [*721] and compared [**22] several factors,
including inter alia the size, shape, and unimproved na-
ture of the parcels; the highest and best use of the land;
applicable zoning regulations; market conditions; and
financing terms. He first opined that the Prince William
County parcel was worth between $§ 1.50 and $ 1.88
p.s.f, and finally concluded that the fair market value
was $ L.65 p.s.fl: totaling $ 1,153,578.00, as the fair
market value of the subject property.

12 Mr. Harvey's opinion was initially arrived at
by using these property comparables. A few days
prior to trial, and after reviewing defendant's ex-
pert witness's report, Mr. Harvey submitted addi-
tional comparables in order to bolster his initial
conclusions. Defendant objected to these Iater
submitted comparables, arguing that defendant
would be prejudiced by these late submissions.
The government asserted that there was not
enough time for their rebuttal expert witness fo
exaniine them prior to trial. Mr. Harvey's original
opinion, however, regarding the fair market value
and the highest and best use of the subject prop-
erty, remained unchanged, even with the addi-
tional material provided to the court. The court
reminded the parties that Mr. Harvey was a neun-
tral, court appointed witness, and plaintiff had no
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objections to these late submissions. Further, the
court reminded defendant that the government
received the supplemental subinissions at least
five days prior to trial, whereas its own rebuital
expert witness took only ten days to complete his
initial appraisal of the subject property, notwith-
standing the fact that it was completed outside of
the scope of the court's order for the appraisal
work. After conferring with the both parties on
this matter, the court concluded that defendant
could have conducted a review of the supple-
mental comparables within a timely and reasona-
ble fashion in preparation for trial. Plaintiff was
allotted the same amount of time as defendant to
conduct an independent review and analysis of
these supplements, neither side had objection to
Mr. Harvey being admitted as an expert witness,
and Mr, Harvey's final opinions had not altered as
a result of these supplemental comparables of-
fered to the court. There was no prejudice to de-
fendant.

[**23] Mr. Harvey concluded that the highest and
best use of the subject property was to assemble it with
the surrounding lands, which he further opined was rea-
sonably probable. As a PMD, this assemblage, " he de-
termined, would reasonably be inclusive of residential,
commercial, office, and/or recreational uses. He con-
cluded that assemblage would be the highest and best use
after considering the subject property's legal permissibil-
ity, physical possibilities, financial feasibility, and max-
imum productivity. For example, Mr. Harvey deduced
that one of the factors important to this analysis was the
consideration of "the character of the immediate neigh-
borhood which the subject [property] was located in,
along with the prevailing market conditions during the
relevant periods." " This led him to believe that the sub-
ject property's market value would be raised due to the
increased growth in the market in northern Virginia that
were competitive and comparable to the William Center
tract.

13 Mr. Harvey used the term "assemblage" as
derived from The Dictionary of Real Estate Ap-
praisal 21 (3rd ed. 1990), meaning, "The com-
bining of two or more parcels, usually but not
necessarily contiguous, into one ownership or
use." See also Trial Transcript, February 09,
2000, at 184:10-24.
[*¥¥24)

14 See Trial Transcript, February 09, 2000, at
50:10-14.

Mr. Harvey additionally provided the court with real
esiate comparables which closely resemble the subject
property and which inferred a strong, reasonable proba-

bility that the subject property could have undergone
changes prior to completion. For example, he specifically
referenced two of his case studies at the February 2000
hearing that were representative of the general manner in
which developments evolve over the course of time, to
the point of changing the road maps of properties in the
late planning stages and even initial development phases.
One example Mr. Harvey introduced at trial was a parcel
known as the Stonecrest properly, which was close in
space and time to the William Center tract that had expe-
rienced radical changes.

15 See Trial Transcript, February 09, 2000, at
52:25-55:21; and Trial Exhibits 8 & 9, Filed
March 01, 2000.

The Stonecrest [¥*25] property illustrated an ex-
ample of a piece of property located in Prince William
County, Virginia, that underwent significant changes
after initial development of roads and other improve-
ments had already begun, The work was halted and the
improvements were entirely removed to allow changes in
the master plan, One of the major changes included rea-
lignment ofa [*722] street, which had previously been
improved with a curb, cutter and partial paying. Mr.
Harvey opined that the Stonecrest comparable was ana-
logous to changes that the Prince William Center could
reasonably have undergone, with respect to roads that
were in existence, abandoned, and then changed due to
market influences.

The second case study Mr. Harvey directed the
court's attention to was known as the Braemer project in
Prince Williams County, Virginia. This example de-
picted a road that was moved some 200 feet in order to
accommodate necessary changes brought about by the
developer. Road relocation was required, although ex-
pensive, in order to incorporate the ideas behind the
master plan.

Both the Stonecrest and Braemer case studies, Mr,
Harvey concluded, represented the type of changes that
were typical in projects analogous [**26] to the Prince
William Center development, whether in the planning
phase or in the construction stage. Mr. Harvey further
explained that such conditions represented 'living
projects’ throughout their planning and developmental
stages, and in no way were 'static' in nature. Expounding
on this, he testified that "by extension, the need for
changes at these projects in both the orientation of the
internal uses by virtue of their mix, by the quantification,
the acreage devoted to any one given mix, and the need
for flexibility of the planning of the roads would have to
be extended to the subject." '*

16  See Trial Transcript, February 09, 2000, at
59:6-11.
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These conclusions were supported by the testimony
of Susan Roltsch, the Chief of Development Services for
Prince William County, Virginia. In this capacity, Ms.
Roltscl's office was responsible for overseeing all of the
new land development applications submitted to the
County. Ms. Roltsch testified that the location of streets
often changed as originally planned [**27] for the de-
velopments. " In fact, she explained that subdivision
plats '* are often altered many times through adminisira-
tive actions in plats of vacation, plats of rededication and
plats of new subdivision. ' She fully supported Mr. Har-
vey's testimony by noting that it was common for Gener-
al Development Plans, similar to the one drafted for the
William Center Boulevard, to change because they are
concepiual, nonspecific documents which must necessar-
ily allow for redesigning room in the overall spirit of the
plan.

17  Seeid at425:10-12.

18  Ms. Roltsch explained that a 'subdivision
plat’ was an engineering document which showed
the exact location of property; e.g., boundaries
and easements. See id. at 426:15-17.

19 See id at 426:20-427:2; compare with Mr.
Harvey's testimony, at 218:5-8.

20 Seeid at426:1-9 and 216:22-24.

In addressing the nominal improvements already
made on the subject property, Mr. Harvey resolved that
the

improvements would have paled
[**28] In significance to the financial
ramifications of keeping the original plan
that was no longer responsive to market
condifions, and it was that need that I ad-
dressed throughout the test of highest and
best use when 1 determined that it was
reasonably probable that a hypothetical
buyer would orient to the subject property
as most likely to be used with the adjoin-
ing land as mixed uses that were allowed
throughout the linear length of the subject,
which would have included both residen-
tial, commercial, retail, a portion would
still be used as a road, but { don't believe
that a prudent purchaser would specifi-
cally look at the subject as only a road,
cognizant of the history of change in all
the competing projects, ¥

The fact that you have a road for
something that is no longer a demand
doesn't justify the road. What does justify
the future activity at that project is to meet

the current and reasonable demands that
would warrant development. . . . to that
end . . . the primary consideration would
be what's the best use of the surrounding
land, and if it involved change in the road,
[#723] so be it, regardless of its im-
provement status. ?

21 See id at 59:25-60:13; see also
120:1-121:2; 151:18-152:3.
22 Seeid at157:11-19.

In amriving at his opinion, that assemblage was the
lighest and best use of the subject property, Mr. Harvey
also accounted for the necessary 'meeting of the minds’
between the owners of the adjacent land and the subject
property, of the commonality or common interest in the
use of these properties. He concluded that there would
indeed be agreement between the hypothetical buyer and
the hypothetical seller about the relocation, or partial
relocation, of roads through assemblage of the subject
property with the surrounding land.

Notwithstanding the fact that the government had
fully participated in the selection of Mr Harvey as the
court's expert witness and reasonable safeguards had
been placed in the court's instructions to address all of
defendant's concerns regarding the appraisal performed
by Mr Harvey, the government, not unsurprisingly, took
issue with his conclusions because they did not agree
with the dollar value recommended by Mr. Harvey to the
court. The government has taken a strenuous litigation
posture in this case despite being extremely generous
[*%30] in its settlement negotiations with the developer
regarding its initial taking over ten years ago. For a
number of years the government argued forcefully that
the 16.05 acres at issue were worthless, or of "nominal
value only," and had refused to negotiate meaningfully
with plaintiff in the numerous court-sponsored settlement
conferences. This recalcitrant position has cost plaintiff
and the judicial system much frustration and unnecessary
costs. Now, after three trials, and two appeals, the gov-
ernment has seemingly relented fo the point of recogniz-
ing that the property might indeed have some value, but
cerlainly far less than that recommended by Mr Harvey.
Although mutually agreed upon by both parties as a fair
and adequate method of evaluating the best and highest
use of the land, the government did not agree with the
final appraisal reported by him, and hired its own ap-
praiser for the purpose of discrediting Mr. Harvey's re-
port.



In response to this "concern” of the government, the
courl was constrained to listen to yet another witness'
attempt to impeach the testimony of the court's expert
witness. * The government called upon David C. Lenn-
hoff, MAL SRA, Senior Vice President [**31] and Di-
rector of Appraisal Services for Delta Associates, of Be-
thesda, Maryland. Mr. Lennhoff's background initially
did entitle him to recogaition as an expert in the area of
real estate appraisal and valuation. However, upon re-
view of his subsequent testimony and summary appraisal
report, marked at rial as exhibit No. 2, the court accords
very little to no weight to this witness.

23 The court verbally issued this order, limit-
ing the parties' expert witnesses to impeachment
testimony only, at the telephonic pretrial confe-
rence, held without the presence of a court re-
porter, on February 03, 2000, and reiterated this
order during pretrial motions heard on February
09, 2000. See Trial Transcript, February 09-10,
2000, at9:1-3 and 25:20-23.

(HN3] While recognizing that experts in the same
field of discipline may disagree with one another, the
court has broad discretion, as trier of fact, fo determine
issues of credibility. See Sanmta Fe Engineers, Inc. v.
United States, 1980 U.S. Ct. CI. LEXIS 1061, [**32)
*19, No. 270-79 C, 1980 WL 20837, *7 (CL. Ct. 1980},
aff'd 652 F.2d 70 (1981). Although an apparent expert in
his field, Mr. Lennhoff's appraisal and his analysis of Mr.
Harvey's testimony considered irrelevant issues which
fell outside the scope the appraisal instructions, as agreed
to by both parties and directed by the court. As pre-
viously mentioned, the court issued an order instructing
Mr. Harvey of specific limitations o his appraisal of the
subject property. This included, inter alia, place and time
restraints, i.e., "Prince William County and its neighbor-
ing jurisdictions in Northern Virginia from the period
from November 10, 1983 until November 10, 1993." »
The scope of Mr. Lennhoff's appraisal considered prop-
erties in Maryland, and properties transferred beyond the
1993 [*724] time period. * When asked about this,
Mr. Lennhoff stated that he had been aware of the court's
order limiting the appraisal * but that he had been told by
govermment counsel that if se thought other data might
help the court, and implicitty advance his coun-
ter-appraisal, se was free to use the Maryland compa-
rables. ¥ Mr. Lennhoff, in an attempt to resesutate his
testimony, [**33] explained that the Maryland com-
parables were "peripheral" to his conclusion that the
subject property was of nominal value., * Nevertheless,
they were not withdrawn by defendant.

24 Seefn. 3, at § IV(1) (emphasis added).
25 Sec Record, Trial Transcript, February 10,
2000, at 3d44:4-345:9.
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26 Seeid at 349;23-25,
27  Seeid at349:5-11.
28  Seeid at 349:14-19,

This line of reasoning neither excuses the witness
nor the government for submitting appraisal work out-
side the metes and bounds of the court's order to which
the government had agreed and was, thereinafter, con-
fined. The court takes note of the fact that Mr. Lennhoff
was an expert hired by defendant and, therefore, was
under the charge of the government to perform his ap-
praisal. It was the government that submitted his report
to the court and implicitly, if not explicitly, encouraged
him to ignore the cowrt’s instructions. If the government
intended to offer evidence that was clearly outside the
bounds [**34] of the court's order, then defendant
ought to have motioned the court for variance. Intention-
ally failing to comply with the court's order greatly dimi-
nished this expert's valuation opinion of the subject
property,

Further, the court finds that Mr. Lennhoff had been
hired by the government with specific motivation to dis-
credit Mr. Harvey's appraisal prior to completing an in-
dependent appraisal of his own. Valuing the subject
property is a very complex and time-consuming process;
though the partisan atiempt to critique Mr. Harvey's val-
uation was a refatively simple matter. Had Mr. Lennhoff
been hired at the outset to perform an independent ap-
praisal, pursuant to the court's limiting instructions, his
findings would have gained greater credibility with the
court. However, critiquing another's work in these cir-
cumstances gives an ample appearance of subjectivity to
a later performed 'objective’ appraisal completed by the
same person, which taints the reviewer's latter work. This
outcome emerges because the witness has the appearance
of subjectivity, i.e., he is more interested in bolstering the
conclusions of his own critique, with his subsequently
performed appraisal. This constituted [**35] a classic
example of an organizational conflict of interest and any
inconsistent findings between Mr. Lennhoffs two ana-
lyses would result in diminished credibility of both. Mr.
Lennhoff was unrelenting in his attack upon Mr. Har-
vey's analysis, finding hardly a single aspect of his report
with which he agreed. Mr. Lennhoff's arrogance was
obvious in his aftack, not only by his feeble atfemipts at
thwarting Mr. Harvey's valuation, but also by his assault
on the other appraisers who had valued the subject prop-
erty. These factors compel the court to give greater
weight to the testimony of the mutually agreed upon
court-appointed appraiser who conducted a neutral, ob-
jective appraisal at the outset, as opposed to Mr, Lenn-
hotf's testimony which appeared late in the day with a
preconceived mandate from the government to discredit
Mr. Harvey, without regard to the veracity of his find-
ings.
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Mr. Lennhoff erroneously presupposed that the sub-
ject property had only a nominal value, without com-
pleting an actual inquiry into the fair market value of the
parcel sirips. He stated in his report that the subject
property, if used as a transportation corridor, had only
nominal value. However, the court [**#36] again draws
its attention to the mishandling by defendant's counsel
and witness of the court's limiting instructions. Mr.
Lennhoff arrived at this conclusion after a review of
transportation corridors in Maryland, not in northem
Virginia. Although Mr. Lennthoff may have had adequate
reason for these comparisons as an expert in his field of
discipline, defendant and their expert witness were both
cognizant of the court's limiting instructions to restricting
comparables to  [*725] northern Virginia, and the rea-
sons therefore. »

290 See Record, Trial Exhibit no. 2, at 19, The
court takes notice that the government never ob-
jected to limiting comparables to Northern Vir-
ginia. Not once did the government suggest that
Maryland comparables be included in the instruc-
tions, even though counsel expressed other (me-
ritless) dissatisfaction with other issues.

Inherent in such outright and blatant disregard for
the court's order is a bias towards the opposing party
because they are unable to properly review and conduct
discovery [*#37] outside the scope of the court's in-
structions. Civil litigation has, in the modern American
legal system, opened its doors to broad discovery rules,
permitting generally unobstracted access of information
to all interested parties. This liberal portal to information
provides a valuable asset to the parties in arriving at a
litigation and settlement strategy. An attempt to evade
this long and well established policy has the effect of
diluting fairness and equity from the marble pillars of
justice by which this nation was founded upon. An ig-
noble endeavor which shall not be tolerated.

Further, Mr, Lennhoff considered whether or not the
subject property would have actually been relocated, had
there not been a taking. Mr. Lennhoff asserted he inter-
viewed several individuals who had been connected to
the development of property at issue and concluded that
the subject property's original purpose would not have
actually been altered from its dedication plan as a road.
These factors were considered at length by Mr. Lennhoff
in determining whether or not a reasonable probability
existed for determining the subject property’s highest and
best use.

This line of reasoning is plainly flawed. [HN4]
[#*38] Plaintiff bears the burden of proving what the
fair market value of the subject property was at the in-
stant moment prior to the taking, "considering the most
profitable uses to which the pieces of land can probably

be put in the reasonably near future." Board of County
Supervisors, 116 F.3d at 458. This valuation is an objec-
tive one and, therefore, a proper analysis thereof should
not be solely determinative based upon what course of
action the owners of such land would have ‘actually' un-
dertaken. The owners of the land may have let the land
lay fallow, much less have utilized it for its highest and
most profitable use,

Evidence of what the property was probably going
to be used for in the near future only demonstrates one
aspect of this charge; i.e., this showing offers proof as to
one possible use in the near future. The determination,
rather, ought to have been properly based upon what the
highest and most profitable use would have been at the
moment prior to the taking, which was not necessarily
what the property owner probably would have used it
for, See Olson v, United States, 292 U.S. at 255 ("the
highest and most profitable use for which the [¥*¥39]
property is adaptable and needed or likely to be needed
in the reasonably near future is to be considered . . . to
the full extent that the prospect of demand for such use
affects the market value while the property is privately
held").

Defendant's consideration of how the land would
actually have been used becomes irrelevant, therefore,
because Mr. Lennhoff's investigation was not a thorough
inquiry as to the highest and most profitable use of the
subject property. Notwithstanding his detailed criticisms
of Mr. Harvey, Mr. Lennhoff failed to complete his own
examination. He ceased his research after his interviews
with those concerned with the project prior to the taking.
In so doing, Mr. Lennhoff merely demonstrated one fac-
tor; that is, he showed that the subject property could
have been used as a roadway around the time of the tak-
ing. This demonstrative exercise, however, failed to take
other relevant factors info consideration, thereby making
his analysis incomplete as to whether or not the roadway
purpose was the highest and most profitable use of the
subject property at the time of the taking.

The court additionally notes that both Mr. Lennhoff
and Mr. Harvey admitted {o having {**40] factual er-
rors in their appraisal reports; however, the court is satis-
fied that Mr, Harvey was able to correct the errors in his
report so that his final appraisal of the subject [*726]
property was not effected. Mr. Lennhoff's report and
valuation is still plagued with the deficiencies mentioned
above and has not been corrected to the satisfaction of
the court.

For the aforementioned reasons, the court accords no
credence to Mr. Lennhoff's testimony and summary re-
port concerning the fair market value of the subject

property.
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CONCLUSION

As trier of fact, the court is dutifully charged with
the task of arriving at the fair market value of the subject
property, considering the highest and most profitable use
near the time of the taking. This court has jurisdiction of
cases that are often complex in nature; however, no mat-
ter how compounded the issues in these cases, the court
urges the parties to attempt to resolve their differences
through negotiation. Settlements are reached, for the
most part, either with the aid of the court or through in-
dependent means of the parties. This case, unfortunately,
has embarked on a different path.

Throughout the profonged and 'unsettling' history
[*¥41] of this matter, the parties have unremittingly
failed to reach an agreement. Even after the case had
been twice remanded and a mutually agreed upon court
appointed appraiser had submitted his report, the parties
were still at odds with each other. Although this happens
for a myriad of reasons, some even justifiable, many
times it is due to the obstinate, unwavering will of one or
both parties to take a firm grip on a particular position,
and unrelentingly refuse to let go.

These circumstances are unfortunate, causing undue
delay of the administration of justice, and unnecessary
time, energy, resources and stress to both parties, not to
mention to the court. Such is the instant case before the
court. At the outset, defendant argued that the property
had no value, or at best some nuisance value, because of
a fallacious assumption that the land was not the Coun-
ty's in fee simple; rather, it was burdened by restraints
that diminished its value to nil. Defendant asserted, that
no compensation was due plaintiff for the taking of land
having no value.

When the case was argued for the third time, defen-
dant postured that the subject property had some nominal
value afler considering an appraisal [**42] summary
report performed by its witness. The government arrived
at this decision after concluding the subject property
could only be used as a roadway and was unlikely to be
assembled to the adjacent lands. In doing so, defendant
offered to this court its witnesses' valuation of the subject
property's highest and best use of § 205,000. In other
words, the government’s position shifted; for the first
time after ten years it acknowledged the property was not
valueless but was, in fact, worth $ 0.15 p.s.f.

Although blame should not solely be cast on the
government for the lethargic disposition of this matier,
the case could possibly have been disposed of af a much
earlier stage in the proceedings had defendant considered
a more objective appraisal approach of the subject prop-
erty from the genesis of this case.

After years of practice in the field of law, President
Abraham Lincoln scripted the following advise for his
fellow advocates: "Discourage litigation. Persvade your
neighbors to compromise whenever you can. Pomt out to
them how the nominal winner is often the real loser -- in
fees, expenses, and waste of time. As a peacemaker the
lawyer has a superior opportunity of being a good [**43]
man.” * 1t is in this vein that the court strongly urges the
parties, in this case and others, to be cognizant of this
country's dictate of fairness and equity. Holding strong to
a position for the sole purpose of claiming a win, no
matter right nor wrong, does only disservice to the ad-
ministration of justice.

30 Abraham Lincoln, Notes for a Law Lecture
{July I, 1850).

That being said, this court is reminded that it must
remain objective and fair in carrying out the task at hand.
In doing so, the court has reviewed the entire record in
this matter, from the time the initial pleadings were filed
some ten years ago until the final post-hearing briefs
were submitted by the parties in this third hearing,
Therefore, [*727] the courf finds that the fair market
value of such odd pieces of land, taking into account
their potential uses, current condition and the improve-
ments thereon, and considering the most profitable uses
to which the pieces of land can probably be put in the
reasonably near future is § 1.65 p.s.f.

[**44] DISPOSITION

For these reasons, plaintiff is entitled to just com-
pensation in the amount of § 1.65 per square foot for the
16.05 acres which the Federal Government took by emi-
nent domain pursuant to the Manassas National Battle-
field Park Amendments of 1988.

Interest shall be paid according to /6 US.C §
429(b)(2)(B).
IT IS SO ORDERED.

MOODY R. TIDWELL, Senior Judge
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